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To the parties :

Th i s letter represents the decision of the Court in the above
ma t t e r . Pro se movants John Barbarite and Janet Lynn seek to
i n terve n e in the a bove -refe r enced proceeding. Af t e r reviewing the
partie s ' submissions, t h e Court c oncludes that the motion must be
den i e d .
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A par ty under New York State law may move to intervene in a p e nd "ng
act i o n pursuant to either CPLR 1012 (Intervention as of Right ) o~

CPLR 10 13 (Intervention by Permission) . It is not clear which 0:
the two is the basis of the motion . I n any event, the motion mus".:
be denied under b o th statutes .

As t o CPLR 1013(a)(2) , i t prov ides that the proposed interveno~

must show that the r epres entation of his or her i n t e r e s t by t he
part i e s "is or may be inadequate a nd t h e person will be bound by
t he judgment . " Here, however , representation of the responden t s '
interests on the issue of attorney's fees has been more t h a n
a de quate as evi d e nced b y t h e fact that respondents' attorne y s
s ucce e d e d in persuading the App e l l a t e Div ision, Third Department t o
rever se t h i s Court's award o f attorney's f e es . More ov e r , thi s
Cou r t ' s review o f the s ubmissions wh i c h respondents have mad e i n
oppos i t i o n t o t h e amoun t of t h e f e e s requested by Ms. Shlevin s h ows
that they are litigating t hi s i ssue v i gor ou s ly and effectively .

Second, if intervention i s not granted , the proposed intervenor s
wi ll no t be bound by the judgment de t ermining the amount of Ms.
Sh l e v i n ' s f e es s i nce t hey wi l l no t be res pon s i b le for its paymen t .
Accord ingly , i nte r ven t i on is not appr opriate under CPLR 101 2 .

As t o CPLR 1 013 , it prov ides in relevant p a r t that

Upon timely motion any person may be permitted to
i nte r v e ne in any action . .. when t h e person's claim o r
defense and the main a ction have a c ommon question of l aw
or f act. In exer c i s i ng its d iscretion, the court shall
c onsider whe the r the intervention wi l l u nduly delay the
determina t i on of the action or prejudice the stillstantial
rights o f any party.

The proposed intervenors are clearly untimely since they hav e
wa i ted until virtually the end of what has already b e e n a
p r o t r a c t ed proceeding to seek involvement . Furthermore , they
c a nno t excu s e their tardi ness by clai ming lack o f knowledge sin c e
petitioner s have made it k nown from t h e start that t h ey wou ld be
seeki ng a t t o r ney ' s fees i f victorious.

Finally, case l aw i nt e r p r etin g CPLR 1013 has held that the cour t ,
i n t h e exe r c i se of its discretion, should deny intervention whe r e
it wou l d res u lt i n t he dela y a nd obfuscation of core issues (Pier
v . Board of Assessment Review of Town of Ni s k a yuna, 2 09 AD2d 788
[ Third Dep t. 1 994 J ). A review of the movants ' s ubmiss i o ns wi th
their r eferences t o s tat e cons titutiona l provision s irrelev a n t to
the issue to be determined h ere indi cates t h a t g r ant i n g
interv e ntion wou l d likely result i n delay and obfuscation .
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In r e a c h i ng this conclusion , the Cou r t observes that peti ~ ic- =~

are wr on g i n a pparently arqui.nq that. t h e Vi l l a ge is a n i . pr-::!-;_=
p a r t y here a nd wou l d not be respon s i b le f or Ms. Sh l e v i n's f e e ~= : =
wa s not a part y . Unde r Pub lic Of f icer s Law Sec. 18, i t appe e r s
t h a t t h e Vi l l age i s at l e ast initially responsible for t he : _ s
\.Ihe t he r it i s 11 par ty o r no t (the issue of whether t he i nd i vi --a:'
r e s p ond e n t s are e n t i t led to indemnification under Public Off : c e =5
s e c . 1 8 and which party o r parties are ultimately respons i b l e = ~=

t he f ees h a s no t b een rais e d in t h i s proceeding, and in r.::~5

Cou r t ' s opinion mus t b e t he s Ubj ect o f a new and separat e a c!. :' ;::
o nc e the amount o f fees h a ve been determined and the Vi l l a ge : a s
p a i d same).

\

Accord i ng l y , the mot i on i s denied .
s i ng l e order consistent h erewith .

Ve r y truly y ou r s,

VI NCENT G. BRADLEY
J u s t i ce of the Supreme

VGB/ j e h

Ms. Shlevin shall s ubmi t a
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