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CASE SUMMARY 

	PROCEDURAL POSTURE: Pursuant to an enabling act, claimant landowners filed an action in equity regarding an appropriation of their lands by the State. A prior action at law had been dismissed and it was judicially established that the State had title to a six-rod right-of-way instead of the three-rod right-of-way the landowners relied on in the first action. The State filed a motion to dismiss the second action on grounds of jurisdiction and res judicata.


	OVERVIEW: The enabling act conferred jurisdiction upon the court to hear any claim to recover damages for land appropriated and used for the reconstruction of the highway lying within the six-rod right of way on grounds that the adjacent landowners had improved their lands in reliance upon the state's representation of a three-rod right of way. The court held that the prohibition against the state giving or loaning money to individuals did not prohibit the legislature from recognizing claims founded on equity and justice. The court further held that the facts of the case established a claim payable in right and justice because the landowners relied on the state's representation of a three-rod highway in improving their properties, which was now included in the extended highway. The court held that the landowners were not required to plead a cause of action for misrepresentation because the enabling act allowed a recovery for damages sustained as a result of the extended highway. Finally, the court held that res judicata did not apply because the issues were not identical where the first action was decided on a legal basis while the before it was founded upon a moral obligation.


	OUTCOME: The court denied the state's motion to dismiss the claimants' action.


CORE TERMS: rod, claimants, route, property owners, moral obligation, right of way, highway, width, enabling acts, reconstruction, adjacent, cause of action, map, claims founded, res judicata, founded, state highway, law and equity, prior claim, misrepresentation, lying, hear, audit, fails to state, appropriation, appropriated, improved, prior litigation, legal basis, private claim
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Administrative Law > Separation of Powers > Jurisdiction
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Governments > Legislation > Enactment
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	A legislature has the power to pass an enabling act sanctioning the allowance of a private claim.
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	The prohibition against the State loaning or giving money to an individual does not prevent the legislature from recognizing claims founded on equity and justice.
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	Where a prior claim was heard and decided on a purely legal basis, and a subsequent claim is founded securely upon a "moral obligation"; the issues to be decided are entirely disparate and res judicata does not apply. In order for a party to be entitled to avail itself of the doctrine of res judicata, it is essential that complete identity of issues be present. If they are not, the doctrine may not be used.
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HEADNOTES 

 [***1]  State -- enabling acts -- Constitution (art. VII, § 8) forbidding the giving of moneys of State to individual does not prevent Legislature from recognizing in enabling act claims founded on equity and justice -- adjacent property owners assumed, as did State, that width of highway was three rods; State paid some on that basis; even though State proved that highway was six rods wide resulting in dismissal of claimants' claim, clear moral obligation to compensate all exists -- enabling act is constitutional -- claim as filed states valid cause of action -- allegations of fraudulent representation not required -- prior claim not res judicata.
1. Claimants owned property along a highway which the State sought to reconstruct. The State's maps and contract plans assumed the width of the highway to be three rods and it paid property owners for land owned by them between three rods and six rods wide. Claimants refused the proffered payment and went to trial on their claim. For the first time on the trial the State offered proof that its right of way was six rods wide and, when its claim was upheld ( Frankfater v. State of New York, 17 A D 2d 515), claimants' claims were [***2]  ultimately dismissed. An enabling act (L. 1966, ch. 696) authorized the Court of Claims to consider their claims and to make an award if they are "founded in right and justice or in law and equity". Section 8 of article VII of the Constitution which provides that the money of the State shall not be given to an individual does not prevent the Legislature from recognizing claims founded on equity and justice.

2. Since the adjacent property owners relied on the assumption that the roadway was three rods wide and improved and beautified their properties, it would constitute a moral injustice for the State to take these improvements without compensation. Moreover, some property owners have been paid and others have not been paid. A clear moral obligation to compensate all who suffered like damage exists.

3. Chapter 696 of the Laws of 1966 is constitutional, the facts therein contained creating a moral obligation on the part of the State founded in right and justice. The State's motion to dismiss the claim for lack of jurisdiction is denied.

4. The claim, as filed, alleges a valid cause of action.

5. Allegations pertaining to a tort, misrepresentation, are not required. The special [***3]  act is based on the premises that the State has a moral obligation which must be discharged. The enabling act does not require proof of a misrepresentation. Its purpose was to allow a recovery for damages sustained as a result of the reconstruction of the highway.

6. The prior claim, heard and decided on a legal basis, is not res judicata of the present claim founded on a moral obligation. The issues herein are not identical with those in the prior claim. 



COUNSEL: Rosen & Rosen (Lawrence E. Lagarenne of counsel), for claimants.

Louis J. Lefkowitz, Attorney-General (Douglas Dales, Jr., of counsel), for defendant. 

JUDGES: Alexander Del Giorno, J. 

OPINION BY: DEL GIORNO 

OPINION
 [*159]   [**341]  The State has moved for an order dismissing the above-entitled claim on the following grounds: (1) that the court lacks jurisdiction of the subject matter, (2) the  [*160]  claim fails to state a cause of action, (3) the claim fails to state facts sufficient to allow a recovery, and (4) the facts of the claim were the subject of a prior litigation which was decided adversely to claimants and are, therefore, res judicata.

In 1955 the State undertook the reconstruction [***4]  of Route 17-B in Sullivan County pursuant to State highway projects designated as State Highway 890 Monticello-Mongaup Valley and State Highway 986 Fosterdale-Mongaup Valley. As part of this project, appropriation maps were prepared, filed and served upon property owners along the highway. In preparing these maps, as well as the contract plans and specifications, the Department of Public Works assumed the width of Route 17-B to be three rods, which was the area actually utilized for highway purposes prior to the reconstruction. Moreover, a number of the adjoining land owners were paid by the State for land appropriated on the basis of this assumption. Others of the adjoining owners, however, including the claimants herein, chose not to accept the proffered payment, but to file claims for the permanent appropriation of their lands.

Upon the trial of the claimants' action, the State, for the first time, introduced evidence that its right of way was six rods rather than the previously represented width of three rods. The bases for this newly taken stance were ancient public records dating back to 1801 which, the State contended, showed that the highway had originally been laid out [***5]  pursuant to statute as the Newburgh and Cochecton Turnpike, having a width of six rods west of Monticello. The Court of Claims rejected this argument and made an award to claimants. ( Frankfater v. State of New York, 32 Misc 2d 130 [1962].) On appeal, the Appellate Division accepted the evidence which had been advanced by the State regarding the width of the highway and reversed with directions for a new trial. ( Frankfater v. State of New York, 17 A D 2d 515, [3d Dept., 1962].) Upon the retrial no additional or offsetting proof was produced and the claim was ultimately dismissed. No further appeal was taken, and it became judicially established that the State had title to a six-rod right of way along Route 17-B. As a result of this determination, the present claimants, and others similarly situated, were left without a legal cause of action.

 [**342]  Thereafter, however, in 1966, the Legislature passed an enabling act (L. 1966, ch. 696) conferring jurisdiction upon the Court of Claims to hear and determine any claim to recover damages for land appropriated and used for the reconstruction of Route 17-B lying within the six-rod right of way, but without the [***6]  three-rod right of way. The present claim was timely  [*161]  filed pursuant to the provisions of this act which became effective June 28, 1966, and which is herewith set forth in full.

"Section 1. Jurisdiction is hereby conferred upon the court of claims to hear, audit and determine the claims against the state of New York of persons, firms and corporations, their heirs and assigns, who have or had an interest in lands adjacent to New York state highway 17B in Sullivan county before its reconstruction under state highway projects 890 Monticello-Mongaup Valley and 986 Fosterdale-Mongaup Valley, New York, and to render judgment thereon as claims founded in right and justice or in law and equity against the state of New York and in right and justice presently payable thereby.

"§ 2. In hearing and determining said claims the court of claims is hereby authorized to consider, among other things whether or not:

"(a) the state of New York traces its title to route 17B to the Newburgh and Cochecton Turnpike Company which was chartered in 1801 (L. 1801, ch. 36).

"(b) the Newburgh and Cochecton Turnpike Company abandoned its property no earlier than 1865 and title to its property passed [***7]  to the state of New York pursuant to the legislative enactment of 1838 (L. 1838, ch. 262).

"(c) prior to 1962 the maps prepared and filed by the state of New York showed route 17B to be a New York state highway three rods in width.

"(d) the state of New York negotiated, settled and paid compensation for claims for property used in the reconstruction of route 17B under projects S.H. 890 and S.H. 986 between the village of Monticello and the hamlet of White Lake before December 28, 1962 on the basis that route 17B was three rods in width.

"(e) the supreme court on December 28, 1962 determined that in the projects S.H. 890 and S.H. 986 area the Newburgh and Cochecton Turnpike Company had acquired a six rod right of way under the charter of 1801 and that title thereto vested in the state by virtue of the 1838 legislative enactment.

"(f) the statutes in such cases made and provided afforded and afford no means of correcting in accordance with the decision of the supreme court the determination that the title to the property  [**343]  lying within the six rod right of way as acquired by the Newburgh and Cochecton Turnpike Company under the charter of 1801 but lying without the three [***8]  rod right of way as indicated on the state maps prepared and filed since 1911 vests and vested in the state and not in the adjacent property owners and that the adjacent property owners have no claim for  [*162]  damages for land used in the reconstruction lying within the six rod right of way.

"(g) the property owners adjacent to route 17B bought, sold and improved their property in reliance upon the representations set forth in the maps prepared and filed by the state showing route 17B to be three rods in width.

"§ 3. If the court finds that the claims of any such persons, firms and corporations, or any of them, were founded in right and justice or in law and equity against the state of New York, and are in right and justice presently payable thereby, the state shall be deemed to have been liable therefor and they shall constitute legal and valid claims against the state and the court may award and render judgments for the claimants as shall be just and equitable, notwithstanding the lapse of time since any of such claim or claims or parts thereof accrued or the failure to do any act in relation to the presentation of such claims or any of them within the time prescribed by [***9]  law, but no such award shall be made or judgment rendered hereunder against the state unless such claim shall be filed with the court of claims within ninety days from the passing of this act, nor if such claim, as between citizens of this state, would be barred by lapse of time.

"§ 4. This act shall take effect immediately."

That 
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the Legislature has the power to pass an enabling act sanctioning the allowance of a private claim is so well settled as to be beyond dispute. ( Williamsburgh Sav. Bank v. State of New York, 243 N. Y. 231 [1926]; New York State Thruway Auth. v. State of New York, 50 Misc 2d 957 [Ct. of Claims, 1966], affd. 28 A D 2d 607 [3d Dept., 1967].) However, in the instant case the State contends that the Legislature exceeded the limits of this power and the act violates section 8 of article VII of the Constitution which provides that neither the money nor credit of the State shall be given or loaned to or in aid of any individual, or public or private corporation or association, or private undertaking.
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This prohibition does not prevent the Legislature from recognizing claims founded on equity and justice. ( Ausable Chasm Co. v. State  [***10] 

of New York, 266 N. Y. 326 [1935].) "While the Legislature may not sanction a gift of public moneys for private purposes, it may in certain instances acknowledge the justice of a private  [**344]  claim against the State and provide for its audit and allowance by the Court of Claims, providing that the claim appears to the judicial mind and conscience to belong to a class of claims concerning which in the exercise of a wide discretion, the Legislature might reasonably say are founded  [*163]  in equity and justice and involve moral obligations upon the part of the State which the State should satisfy." ( Campbell v. State of New York, 186 Misc. 586, 589 [Ct. of Claims, 1946].) However, the decision by the Legislature that certain facts create a moral obligation is not conclusive. The courts must still determine whether its judgment was correct. Thus, the question to be decided is whether the facts in this case establish a claim founded in right and justice or in law and equity and is in right and justice payable thereby.

Since the inception of this road in 1801, no more than three rods had ever been claimed or used by the State of New York or its predecessors in [***11]  interest. In 1911, when the State assumed control of the road as a State highway, both the State and the adjacent property owners were under the impression that the State claimed ownership of only a three-rod right of way. In fact, in that same year, the State prepared and filed a map showing the width of the road to be three rods. In reliance upon this original assumption and subsequent active representation, the adjacent property owners had, over the course of more than 150 years, improved and beautified their properties. To allow the taking and removing of these improvements and century-old indicia of ownership without compensation would, we believe, constitute a moral injustice.

Further, the State has already paid many of the adjacent property owners for land used for reconstruction purposes between the three- and six-rod right of way. However, these payments were made prior to the 1962 decision of the Appellate Division vesting title to six rods in the State. Under circumstances such as that, where some were paid and others were not, it would seem that there exists a clear moral obligation to recompense all, since all suffered like damage. The Constitution does not prohibit [***12]  the Legislature from doing in behalf of the State what a fine sense of justice and equity would dictate to an honorable individual. ( Ausable Chasm Co. v. State of New York, 266 N. Y. 326, supra.)

The court finds chapter 696 of the Laws of 1966 constitutional and, further, finds that the facts contained therein created a moral obligation on the part of the State founded in right and justice. Accordingly, that part of the State's motion to dismiss for lack of jurisdiction is denied.

We turn now to the remaining arguments put forward by the State as grounds for dismissal of the claim. The first of these is that the claim fails to state a cause of action. The claim as presented herein  [**345]  is identical to the original claim filed in 1958, with the exception of paragraph six thereof which alleges,  [*164]  in substance, that the claim has been timely filed pursuant to the provisions of chapter 696 of the Laws of 1966, conferring jurisdiction on this court to hear claims concerning property appropriated along Route 17-B.

The special act provides that if the court finds the facts to be substantially as set forth therein the resulting damages shall constitute a [***13]  valid claim against the State. We have found the facts to be as stated, and have concluded that the act authorizing this court to hear, audit and determine this claim is a proper exercise of legislative power not prohibited by the Constitution of the State of New York. We find, therefore, that the claim, as filed, alleges a valid cause of action.

The State further contends, however, that even if the enabling act be construed as allowing a cause of action, the claim must, nonetheless, be dismissed for failure to state facts sufficient to allow a recovery. The State argues that if the statute recognizes a claim, it must of necessity be one sounding in tort, namely, misrepresentation. Accordingly, the argument is pressed that the essential elements necessary to plead such a cause of action, i.e., representation, intent and reliance, are lacking in the present claim. Whatever the merits of this argument in the area of torts, the court does not believe that such a contention has any merit when considered in relation to this motion. We are here dealing with a special act passed by the Legislature, which has as its basis the premise that a moral obligation exists on the part of the [***14]  State of New York which, in the interests of right and justice, should be discharged. Under such circumstances, it is difficult to imagine that the Legislature, in passing this act, intended to include therein the procedural pitfall suggested by the State. A review of the legislative background of chapter 696 substantiates the court's view that the Legislature was attempting solely to allow the claimants herein, and others in like position, to bring on a claim for damages as a result of the appropriation of this property by the State. The purpose was not to constrain claimants to prove a misrepresentation on the part of the State, but merely to allow a recovery for damages sustained as a result of the reconstruction of Route 17-B.

We reach now the final ground asserted by the State in support of its motion to dismiss -- the doctrine of res judicata. The State here takes the position that the facts alleged in this claim were the subject of a prior litigation which was resolved against the claimants and are, therefore, res judicata. However, this argument blinks the fact that subsequent to that prior determination  [*165]  an enabling act was passed by the Legislature.  [***15]  
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The prior claim was heard and decided on a purely legal basis, whereas the present action is founded securely upon a "moral obligation." Thus, the issues to be decided are entirely disparate and, in order  [**346]  for a party to be entitled to avail itself of the doctrine of res judicata, it is essential that complete identity of issues be present. If they are not, as in the present case, the doctrine may not be used. ( B. R. De Witt, Inc. v. Hall, 19 N Y 2d 141 [1967].) The motion to dismiss is denied in its entirety. 

 
Julius Frankfater et al., Claimants, v. State of New York, Defendant


Claim No. 36184


Court of Claims of New York


32 Misc. 2d 130; 225 N.Y.S.2d 78; 1962 N.Y. Misc. LEXIS 3787



February 23, 1962 

CASE SUMMARY 

	PROCEDURAL POSTURE: In a claim for permanent appropriation of five feet of land in front of claimant landowners' property, defendant State contended that it had a right of way that was six rods wide rather than three rods wide as shown by the relevant map.


	OVERVIEW: The State permanently appropriated the land in front of the landowners' property for the purpose of widening a highway. According to both the contract plans drawn for the project and the map served upon the landowners, the State's right of way consisted of a three-rod width. However, at trial, the State claimed that its right of way was six rods wide and offered various deed descriptions and field surveys in support of its claim. In rejecting the State's contention, the court found that since there were marked variations in distances between the deed descriptions and the field surveys, the State was unable to prove that it had a six-rod right of way.


	OUTCOME: The court found that the State's right of way was not six rods wide.


CORE TERMS: turnpike, feet, center line, width, claimant's, rods, measurement, highway, map, route, deed, distance, variation, engineer's, appropriation, plotting, original survey, mapping, lateral, relocation, contradiction, turnpike road, property owners, right of way, establishment, equivocal, adjoining, abandoned, northerly, ancient
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Governments > Public Improvements > Bridges & Roads
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	A turnpike is established by a statute with specific limitations, especially the width and length, and it must be interpreted very strictly as to those items for otherwise an owner could be deprived of his property without redress or recompense. The burden is entirely the State's to prove beyond contradiction or uncertainty what its termini are and what its width is, and that it has not been relocated to the detriment of property owners.
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HEADNOTES 

 [***1]  Highways -- width of old turnpike -- equivocal evidence cannot establish that old turnpike which State is now appropriating three rods wide was originally six rods wide; State must pay damages.
On equivocal, contradictory and uncertain evidence, the State cannot prove that an old turnpike which it is now acquiring and reconstructing to its assumed and practically located width of three rods was originally and legally six rods wide. The State must pay abutting landowners for a five-foot strip which it is appropriating beyond their fence line. 



COUNSEL: Rosen & Rosen (George H. Rosen of counsel), for claimants.

Louis J. Lefkowitz, Attorney-General (Joseph A. Romano and Laurence F. De Lucia of counsel), for defendant. 

JUDGES: Alexander Del Giorno, J. 

OPINION BY: DEL GIORNO 

OPINION
 [*131]   [**79]  This is a claim for permanent appropriation on October 18, 1956 of some five feet of land in front of claimants' property along the south side of new State Route 17B, known as the Monticello-Mongaup Valley State Highway No. 890. According to the contract plans drawn for the widening of Route 17B, and also according to the map served upon the claimants by the State, the [***2]  State's right of way consisted of a three-rod width including pavement and shoulders. The whole project was finished upon such an assumption of the highway width by the State.

At the trial it developed that the State now claims its right of way to be six rods wide, although it had already paid some adjoining owners for land taken based upon the three-rod width.

The District Engineer, who said he had charge of the contract plans, stated that the plans were obviously drawn in error, as he proved to himself in preparation for this trial by a re-examination of the ancient  [**80]  records and the original construction plans for the same road made by the State in 1911.

The present Route 17B was formerly known as the Cochecton-Newburgh Turnpike. This turnpike came about as a result of the passage by the State Legislature of chapter 36 of the Laws of 1801, which provided for the establishment of said turnpike. At that time, Ulster County included also what is now known as Sullivan County.

Chapter 36 of the Laws of 1801 created a corporation for the establishment of a turnpike for improving and making a road from Newburgh to Cochecton. It provided for the appointment of three Commissioners [***3]  who were to sell shares and provide for the condemnation and purchase of land required, but were not authorized to "enter such lands and thereon make the said road until they shall have paid or tendered the value of such land together with such damages as may be agreed upon or appraised according to the provisions of this act * * * The President and directors * * * shall cause a road to be laid out not less than 4 rods and not exceeding 6 rods, 16 feet of which shall be bedded, etc., which after completion upon inspection will be licensed by the Governor."

Pursuant to the statute, Commissioners were appointed to determine the amount of land required and to assess damages  [*132]  by way of an inquisition. Seemingly, this was all done. To the majority of owners, especially nonresident owners, no damages were awarded, the Commissioners asserting, "So and so has sustained no damages by reason of said road running across his land." The other property owners were awarded damages from $ 2 up to $ 30. No reasons were advanced why so many owners were awarded no damages.

It may be noted here that the Commissioners were appointed to estimate and assess the damages "without favor or partiality". 

 [***4]  Survey notes are attached to the inquisition. These are most difficult to follow, but the State's expert witnesses, who were the only ones to testify regarding the survey, to justify the claim of the State, indicated that generally, east of Monticello the turnpike was to be established as four rods wide and west of Monticello as six rods wide. The lands of the claimants are located west of Monticello and would be affected by the six rods width.

In 1809, the present Sullivan County came into existence. On September 3, 1872, by resolution, the Town of Thompson in Sullivan County established new road districts for the portion of the turnpike lying within its border, which resolution read in part: "Whereas the Newburgh and Cochecton Turnpike Company (a part of whose roadbed runs through said Town) having abandoned the same, I, Caleb G. Decker, Commissioner of Highways * * * do district the said road as follows."

 [**81]  How, whether or when the turnpike was opened, was operated or was abandoned, the record does not indicate. Nor was there any proof of the turnpike having been approved and licensed by the Governor, as provided in the original statute.

However, by chapter 526 [***5]  of the Laws of 1873, the Legislature incorporated the Monticello-White Lakes Turnpike Company "to take possession of that part of the abandoned turnpike road which lies between Monticello and the road leading from White Lake to Black Lake, and which, before such abandonment, was part of the Newburgh and Cochecton turnpike road; provided, that the consent in writing of the commissioners of highways of the respective towns of Thompson and Bethel shall first be obtained and filed in the office of the county clerk of Sullivan county". No such consent was produced at the trial.

By chapter 102 of the Laws of 1898 the Legislature authorized the Newburgh and Cochecton Turnpike Company to abandon and discontinue its turnpike from the westerly line of the City of Newburgh to the bridge over the Wallkill River in the Town  [*133]  of Montgomery, provided it revert to the several villages and towns through which it passed and be made a public highway.

By chapter 315 of the Laws of 1906 the Legislature authorized the Towns of Thompson, Bethel, etc., to acquire by purchase or condemnation turnpikes and make them into public highways.

On December 30, 1911, the State took over and, it seems,  [***6]  paved the Monticello-Mongaup Valley Road which later became Route 17B. The meager record indicates that the paved roadway was 14 feet wide, and the plans of the State indicated then its width to be three rods and four rods, the testimony being somewhat nebulous as to whether it was three or four rods along the claimants' property.

In the year 1955, the State drew plans for the reconstruction of Route 17B as it appears today. The contract plans of 1955 and the appropriation maps served on the various owners along its route indicate 17B to be a three-rod road. The appropriation map attached to the filed claim is in evidence and is marked State's Exhibit Y.

The State vested title on July 24, 1957, pursuant to the appropriation map. Thereafter, the State concededly paid some of the property owners for taking their frontage on the basis of a three-rod road.

The testimony dealing with ancient records was necessarily complicated, and the engineers themselves had to do a great deal of guessing and assuming to try to sustain the State's contention. The State presented Mr. Johnson, the District Engineer, and Mr. Shumaker, an engineer of repute who was hired by the State in the year [***7]  1960, after 17B had been completed, to determine in 1960 the width of 17B in 1807. The court was impressed with the spirit of fairness as well as the ability of both these gentlemen. They, too, had their difficulties in reaching  [**82]  their conclusions that the center line of 17B was about the same as the center line of the original turnpike.

The court was told that the original survey was concerned only with the center line of the proposed turnpike. The court accepts the engineer's mapping of the original survey notes which are reflected in State's Exhibits TT and UU made by Mr. Shumaker on a scale where 1 foot equaled 500 feet and where 1 foot equaled 400 feet respectively.

The State's aerial map taken on a scale where 1 foot equaled 400 feet was taken after 17B had been completed.

No testimony was adduced to contradict the establishment of the center line from the survey notes. However, it was not until 1911 that the width of the road was first projected. Then  [*134]  the State took over the route and also condemned some properties on the basis of contract plans indicating it owned a 50-foot width in some places and 60-foot width in others. How this was established [***8]  was not indicated by the testimony.

Establishing a center line does not establish the width of the road, except that common sense and experience indicate that normally the improvement to the road is equidistant on both sides of the center line (see Porter v. State of New York, 5 Misc 2d 28). The two engineers, and particularly Mr. Shumaker, set out to establish the width of the original road by the use of the aerial photo and mappings made from the original survey notes. One after another these were overlaid on one exhibit or other, and the matching was substantially correct -- up to a 10-foot variation. But all these referred always to the center line, never the lateral width. To justify the lateral width, mappings were made of certain deeds which had reference in their description to the center line or the edge of the turnpike as a starting point. This, it was testified, is a very common method of describing farm lands.

State's Exhibit UU shows the center line of the original turnpike as made up by Mr. Shumaker from the original survey notes. On this exhibit, to establish lateral distances, he imposed the description of the Zalon property whose boundary description [***9]  commences at the center line of the turnpike. This property is not far from the claimants' and is on the north side of 17B. By his own plotting, after he made actual field measurements, Mr. Shumaker brings the southerly boundary of the Zalon property 28 feet below the center line of the turnpike. Mr. Johnson did not indicate this disparity of 28 feet in State's Exhibit BB, which was prepared by the court and upon which Mr. Johnson established the same Zalon property to start and end at the center line. Mr. Shumaker excused the variation in measurements by stating that the instruments used in olden days likely were responsible for this material variation in plotting, adding at the same time that the northerly stone wall of the Zalon property should have  [**83]  been plotted 28 feet back north of where it is at present, and suggesting further, that there may have been a relocation of the road in that area.

But on the same exhibit (State's Exhibit UU) he shows another measurement taken from Great Lot Line No. 1 to the center line of Route 17B. (He used for this the Pockrose deed.) The distance given in the deed from north to south, or along the turnpike road, is 2,845 feet.  [***10]  The actual field measurements are 2,835 feet or 10 feet difference.

 [*135]  Another measurement along Hamilton Road taken from State's Exhibit Z (Costello deed) is 2,854.5 feet. Actual field measurement is 2,869 feet or 14.5 feet difference.

Another distance taken from State's Exhibit X (Wallace deed) recites a distance of 2,390 feet along Haley Road to the center line. Actual field measurements show 2,375 feet or 15 feet difference.

The last State's Exhibit MM shows a deed distance of 2,904 feet along Sacket Lake Road to the center of the road. Actual field measurements indicate a distance of 2,945 feet or a difference of 41 feet.

All these field measurements were taken to substantiate the north-south position of the turnpike and to establish the claim of the State to be the owner of a 6-rod highway along the lands of these claimants.

The claimants owned a number of lots which were indicated on a subdivision map which was filed in the office of the County Clerk, and which were subdivided for members of the family. Along the northerly line of the 5 feet taken by the State according to its appropriation map, the claimants maintained a fence.

Stripped of all the difficulties [***11]  of trying to understand ancient documents and surveys, overlays of maps, etc., the decision to be made is whether 17B, as it affects the subject property, is a 6-rod, a 4-rod or a 3-rod road.

In all good conscience the court cannot accept this aberration of proof as establishing 17B as a 6-rod road along the property of the claimants. I cannot accept these marked variations in distances between deed descriptions and field surveys as a proof of the State's claim, nor accept a ready explanation for each variation as a benefit to the State and a nullity of the claimants' contention.

The damages asked for and to be granted herein are small, indeed. The principle, however, is great. Is a property owner to be deprived of his rights just because the record is full of contradiction and uncertainties as to the validity of certain aspects of the many proceedings affecting this highway?
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A turnpike is established by a statute with specific limitations, especially the width and length, and it must be interpreted very strictly as to those items ( Schillawski v. State of New York, 9 N Y 2d 235),  [**84]  for otherwise an owner could be deprived of his property without redress or recompense.  [***12]  The burden is entirely the State's to prove beyond contradiction or uncertainty what its termini are and what its width is, and that it has not been relocated to the detriment of the claimants.

 [*136]  In spite of the many contradictions, the court will hold that a lawful turnpike was originally established ( Schillawski v. State of New York, supra). The court accepts the validity of the second turnpike company and its right to operate the portion of the original turnpike. I will concede that the State acquired lawful ownership of 17B as it was in 1911. The court has arrived at these conclusions principally on the authority of the Schillawski case.

However, in that case the question whether or not the present road followed the original center line or not was not present. The court held there that the issue of whether the lands in question were within the boundaries of a pre-existing highway easement was adequately proven, even by the claimant's own abstract of title. Such is not the case here. We are faced here with the State's own maps and plans asserting a claim to only a three-rod road; the possibility of a relocation of the road; the equivocal mappings and [***13]  measurements; the existence of a fence as an assertion of ownership by the claimants; the uncertainty of compliance with the requirements of the statute.

Thus, the court cannot accept the many and substantial variations as well as the very substantial differences in the measurements from adjoining northerly and southerly properties to the center line of the turnpike. This, to me, indicates that either there were errors in plotting the lateral lines of the turnpike or that arbitrary relocation of the road took place thereafter which affected the claimants' property to an extent difficult to tell in view of the confused record.

Mr. Shumaker stated that he could not explain the 28 feet extension of the Zalon property below the center line and stated "Well, it could be an error in plotting this South line on here when it was plotted."

The State appears to have been completely indifferent to this problem until these claimants asserted their claim in court. One can only speculate that in 1911, when it took over and reconstructed 17B the State was aware that 17B was only a three-rod road or maybe four rods. It should have had some knowledge regarding this roadway. Although no proof [***14]  was adduced, it would seem fair to presume that the State must have made some investigation of the relationship of the roadway to the adjoining properties along its course.

It cannot be held here that the State acquired a prescription to a 6-rod road as prescribed in the statute, because it itself was unable to disprove the error in plotting or relocation of the road.

 [*137]   [**85]  The State has not maintained its burden of proving that a 6-rod road as laid out remained substantially where it was laid out.

The clearer proof indicates that the land of the claimants was outside of the turnpike right of way.

The findings to be signed herein will reflect this decision of the court. 

Esther G. Strassberg et al., Claimants, v. State of New York, Defendant. (Claim No. 35331.); Esther G. Strassberg et al., Claimants, v. State of New York, Defendant. (Claim No. 35349.)


Claim Nos. 35331, 35349


Court of Claims of New York


47 Misc. 2d 466; 262 N.Y.S.2d 775; 1965 N.Y. Misc. LEXIS 1592



August 11, 1965 

CASE SUMMARY 

	PROCEDURAL POSTURE: Plaintiff claimants initiated an action against defendant, the State of New York, for damages they suffered as a result of the State's taking portions of their land.


	OVERVIEW: The State undertook a project to widen a road. The construction plans established that the road was to be three rods wide. After the road was constructed, the State conceded that it actually owned six rods. The claimants initiated an action to recover for the lands taken by the State. Based upon previous claims, the court held that it would dismiss any claim if there was no showing that there was an invasion of land on the basis of a six rod road. In entering judgment for the claimants in the amount of $ 5,300, the court found that the claimant's sewage disposal system was destroyed. The court also held that the claimants lost some 20 spruce trees and 1,300 feet of a fence and that their parking lot was rendered useless.


	OUTCOME: The court entered judgment in favor of the claimants in the amount of $ 5,300.


CORE TERMS: center line, turnpike, claimant, highway, feet, rods, invasion, consequential damages, roadway, overlay, frontage, establishment, embankment, easterly, vesting, sewage, fence, deeds, ran, public highway, width, binds, direct damage, reasonable value, reconstruction, affirmatively, inquisition, measurements, allocating, southerly
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HEADNOTES 

 [***1]  Highways -- width of old turnpike -- Frankfater v. State of New York (17 A D 2d 515) binds Court of Claims and holds that Newburgh-Cochecton Turnpike was six rods wide -- establishment of turnpike was not unconstitutional -- additional evidence shows that present center line is center line of original road -- no taking with respect to one property -- there was taking as to second property with direct and consequential damages for which award is made.
1. The decision of the Appellate Division in Frankfater v. State of New York (17 A D 2d 515) that the Newburgh-Cochecton Turnpike was six rods wide binds the Court of Claims in other claims for the taking of land abutting upon said highway.

2. The establishment of the turnpike was not unconstitutional because two commissioners instead of three made the inquisition, viewed the properties, etc. Chapter 36 of the Laws of 1801 provided that any two commissioners could act.

3. Additional evidence of the State establishes that the present center line is the center line of the original road.

4. There was no invasion of one property on the basis of a six-rod road measured from the center line and said claim is dismissed.

5.  [***2]  There was an invasion of a second property on the most easterly end of the frontage to the extent of 90 feet of frontage. There was no loss of access from such property to said highway. Claimants sustained direct damage to the land of $ 300 and consequential damages for the loss of a fence, trees, damage to a sewage system and the effect of an embankment upon the remaining land to the extent of $ 5,000. 



COUNSEL: Goldstein & Goldstein (Benjamin M. Goldstein of counsel), for claimants.

Louis J. Lefkowitz, Attorney-General (Douglas S. Dales of counsel), for defendant. 

JUDGES: Alexander Del Giorno, J. 

OPINION BY: DEL GIORNO 

OPINION
 [*466]   [**776]  The State of New York undertook to widen Route 17B between Monticello and White Lake, in Sullivan County, for which construction plans were drawn in 1955.

The job has been completed and 17B is a fine road covered with asphalt.

To perform this work, additional land was required on both the north and south sides of 17B. The plans were drawn on the basis of the existing road being a three-rod road. The owners whose land was taken which lay outside of the three-rod road either filed claims or settled their claims. The State settled [***3]  many claims on the basis of the road being three rods wide.

 [*467]  However, at the trials of the claims which were not settled, the State asserted that in spite of the above plans it actually owned six rods of the Route 17B.

This issue had been tried by this court in the case of Frankfater v. State of New York (32 Misc 2d 130) which was chosen by the State as a test case. At that trial it was established that by chapter 36 of the Laws of 1801, the Newburgh-Cochecton Turnpike was created by the Legislature. The law provided that the roadway was to be six rods within Sullivan County particularly west of Monticello, and four rods east of it. All the cases in issue are west of Monticello. During the Frankfater trial it further developed that sometime about 1865 the corporation failed, and that by virtue of chapter 262 of the Laws of 1838, the turnpike became a public highway in  [**777]  the Town of Thompson. Later, another Turnpike Corporation was created by law and took over the old turnpike between Monticello and White Lake. This failed, too; the road reverted to the town and, later, in 1911, was turned over to the State. The State took it over as a three-rod [***4]  road, reconstructed portions of it in the thirties as a three-rod road, and, in 1955, completely renewed and widened it as a three-rod road.

At the Frankfater trial, it appeared that the Commissioners appointed pursuant to the Laws of 1801, took land and yet reported no damages due to many of the owners. The claimant, Frankfater, requested that this court find those actions unconstitutional because land apparently had been taken without compensation. This court refused to pass on the constitutional issue, stating that after the passage of time, it had to be presumed that the taking pursuant to the Laws of 1801 had conformed to the requirements of the law, namely, that compensation had somehow been made. This court advised the claimant then to raise the issue on appeal.

The other important issue raised in the Frankfater trial was that the layout of the roadway originally was not as it was in 1911 or 1955, that there had been wrong measurements of the width of the road, and that the center of the highway had not been originally as it was in 1955. An overlay was made by the State from the survey notes of the original turnpike, which fitted almost perfectly over the roadway [***5]  as it existed in 1955. However, the State also offered certain deeds, the description of which ran to the center of the highway. These were offered to further confirm the location of the highway. However, the State's own plottings indicated that one of these deeds ran its southerly boundary some 14 feet above the center  [*468]  line while the other ran its southerly boundary some 28 feet below the center line. This court held, on the basis of the disparity of measurements of the deeds, that there was no way of determining at that subject location either the location of the center line or the boundaries of the highway, and that, therefore, as to Frankfater's property, the road should be considered a three-rod road.

On appeal, this court was reversed by the Appellate Division (17 A D 2d 515), which held that the overlay was the overriding proof that the turnpike and the present 17B were the same road, that the owners were paid by the Commissioners, that use had been continuous as a public highway, and that the old turnpike and 17B follow the same course, and for that reason it declared that the State must prevail ( Schillawski v. State of New York, 9 N Y 2d 235).

The [***6]  present cases were the first of those remaining to be tried. At the end of the trial, the court made a statement, applicable to these cases as well as the others to follow, that it considered the decision of the Appellate Division that 17B was a six-rod road as the applicable law and binding  [**778]  upon this court, and would apply that determination of the Appellate Division all along 17B west of Monticello; and, further, that it would require all attorneys at the beginning of their trial to advise the court whether their land was within or without the boundaries of the six-rod highway. The court further ruled that where it appeared that there was no invasion of the land of any claimant on the basis of a six-rod road, it would dismiss such claim.

At this trial the claimants offered testimony to indicate that only two commissioners instead of three took their oath and acted pursuant to the Laws of 1801, and that, therefore, the establishment of the old turnpike was unconstitutional. The answer to this contention is simple. The Laws of 1801 provided that any two commissioners could make the inquisition, view the properties, etc. Two commissioners did.

These claimants,  [***7]  also, questioned the validity of the survey notes of 1805, and have approached from a different point of view than the Frankfater case the location of the center line of 17B. However, even more affirmatively than in the Frankfater case, the State in these cases not only has produced Mylar overlays made from the 1805 Survey Notes which fit perfectly over the 17B roadway as it was before the vesting date, but also Mylar overlays of the 1911 plans for reconstruction of 17B and the 1955 plans of reconstruction of 17B. These all  [*469]  fitted the center line with minute variations and conform to the original center line also.

In addition to the above, the State produced for the first time survey notes it made of 17B in 1908 which established the very center line we have today.

On the basis of this cumulative convincing evidence, the State has now, even more affirmatively than it did in the Frankfater case established that the present center line is the center line of the original road, and this court so holds.

The court has been most meticulous in applying the many Mylar copies to the plans and determines that as to the "Zalon" property, Map 58, Parcel 39, there was [***8]  no invasion of that property, on the basis of a six-rod road measured from the center line, and, therefore, said part of the claim is dismissed, and as to the Esther Manor property, Map 60, Parcel 41, Claim No. 35331, there was an invasion thereof on the most easterly end of the frontage. The State appropriated some 90 feet of frontage comprising some 500 square feet.

The State raised the road in front of Esther Manor from a more or less zero level at the entrance to Esther Manor land to a higher level eastward of about 7+ feet near Kenne Creek which is the easterly boundary line. By thus raising the road level the State created an embankment which holds back water during heavy storms, but has not otherwise affected  [**779]  the complete use of the land. Access in all cases to 17B has been preserved for the adjoining land.

The claimants asserted that the sewage disposal system was destroyed, some 20 spruce trees were cut down, and 1,300 feet of chestnut fence was demolished and the parking lot rendered useless. The claimants sustained direct as well as consequential damages and are entitled to remuneration as indicated below.

The court finds that Esther Manor and its complex [***9]  of buildings were of the reasonable value before the vesting date of $ 450,000, allocating $ 50,000 to the land and $ 400,000 to the buildings and improvements on the land.

The court finds that the fair and reasonable value of the above after the vesting date was $ 444,700.

The court finds that the buildings were not affected but that the claimants were damaged in the sum of $ 5,300, allocating direct damages to the land of $ 300, and $ 5,000 for consequential damages, for the loss of fence, trees, damage to the sewage system and the effect of the embankment upon the remainder land.

 [*470]  The claimants are entitled to judgment against the State in Claim No. 35331 in the sum of $ 5,300 with interest from September 13, 1956, to March 13, 1957, and from February 7, 1958, to the date of entry of Judgment. 

Julius Frankfater et al., Respondents, v. State of New York, Appellant


Claim No. 36184


Supreme Court of New York, Appellate Division, Third Department


17 A.D.2d 515; 235 N.Y.S.2d 476; 1962 N.Y. App. Div. LEXIS 6143



December 28, 1962 


PRIOR HISTORY:  [***1]  Frankfater v. State of New York, 32 Misc 2d 130.

Appeal from a judgment, entered March 23, 1962 upon a decision of the Court of Claims (Alexander Del Giorno, J.), in favor of claimants. 



DISPOSITION: Reversed. 

CASE SUMMARY 

	PROCEDURAL POSTURE: Appellant State sought review of a judgment from the Court of Claims (New York), which found for respondent claimants in an action that was brought after the State proposed using a strip of property to widen a public road. In response to the claimants' proof of ownership, the State claimed ownership of the property, tracing title to a turnpike company that had abandoned the old turnpike.


	OVERVIEW: To widen a public road, the State proposed to utilize a strip of property. Thereafter, the claimants brought an action, claiming the property under a deed's reservation. In response, the State claimed ownership of the property, tracing title to a turnpike company that had abandoned the old turnpike. After the trial court held that the old turnpike did not follow the same course as the public road, the State sought review. The court held that pursuant to 1838 N.Y. Laws 262, whenever a turnpike corporation was dissolved or a road discontinued the road became a public highway.Moreover, in rejecting the contention that the State's use of the road estopped it from asserting title to the strip, the court held that there was no authority sanctioning the use of estoppel to deprive the sovereign of land conferred by statute. Furthermore, the court held that even if the elements necessary for adverse possession were established, title would not ripen because the effect would be inconsistent with the public right to passage over a public highway. Finally, the court held that the State's evidence had been adequate to prove that the old turnpike followed the same course as the public road.


	OUTCOME: The court reversed the judgment.


CORE TERMS: turnpike, width, route, strip, center line, rods, highway, map, new trial, public highway, estoppel, abutted, overlays, claimants, adverse possession, public right, abandoned, asserting, sovereign, conferred, replotted, estopped, utilized, takeover, utilize, deprive, maximum, widen, ripen, abuts


LexisNexis® Headnotes Hide Headnotes



Governments > Public Improvements > Bridges & Roads
Transportation Law > Commercial Vehicles > Bridges & Roads
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	1838 N.Y. Laws 262 provides that whenever a turnpike corporation is dissolved or a road discontinued the road is to become a public highway.




Real Property Law > Eminent Domain Proceedings > General Overview
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	Whenever a statute prescribes the maximum and minimum widths of a taking, proof of actual use will be determinative of the extent of the taking.




Governments > Public Improvements > Bridges & Roads
Real Property Law > Adverse Possession > Elements of Adverse Claims
Transportation Law > Commercial Vehicles > Bridges & Roads
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	Even if the prescribed period and the other elements necessary for adverse possession are established, title will not ripen when the effect is inconsistent with the public right to passage over a public highway.
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HEADNOTES 

Highways -- width of old turnpike -- evidence establishes that Route 17B follows course of abandoned turnpike, title to which passed to State by statute -- since Route 17B abuts five-foot strip of land claimed by respondents and which State proposes to utilize to widen Route 17B, old turnpike must have abutted same land -- State not estopped from asserting title to more than three-rod width actually utilized -- estoppel may not be invoked to deprive sovereign of land conferred on it by statute -- title by adverse possession could not ripen -- effect would be inconsistent with public right to pass over public highway -- however, as claimants entered trial without notice of State's claim to strip in question, new trial is granted.
1. When the Newburgh and Cochecton Turnpike Company abandoned its property title passed to the State and the road became a public highway (L. 1838, ch. 262). Whether the original taking was the maximum of six rods or the minimum of four [***2]  rods authorized by the Legislature, it would include the five-foot strip of land claimed by respondents and which the State proposes to utilize to widen Route 17B.

2. The State is not estopped from asserting title to more than the three-rod width actually utilized, despite respondents' claims that the 1911 takeover plans when the State assumed control of the road as a State highway indicated only a three-rod road, the present taking map indicated that respondents owned the property involved, and the State paid other people on the basis of such map. The theory of estoppel may not be invoked to deprive the sovereign of land conferred on it by statute.

3. Title by adverse possession could not ripen here since the effect would be inconsistent with the public right to pass over a public highway.

4. An 1806 survey which established the center line of the turnpike along what is now respondents' land was replotted to the scale used in the 1911 takeover plans and the plans for the present taking. When overlays of the 1806 survey as replotted were placed on the later maps the center line of the road was almost exactly the same. Despite the finding of the court below, some inconsistencies [***3]  in the testimony of the State's witnesses do not warrant disregard of the evidence that the old turnpike follows the same course as present Route 17B. Since such route abuts the strip in question and also follows the route of the old turnpike, the turnpike must have abutted the same land.

5. However, as claimants entered this trial without notice that the State claimed title to the strip in question, a new trial is granted to permit production of further evidence bearing on the issue. 



COUNSEL: Louis J. Lefkowitz, Attorney-General (Jean M. Coon and Paxton Blair of counsel), for appellant.

Rosen & Rosen (George H. Rosen of counsel), for respondents. 

JUDGES: Reynolds, J. Bergan, P. J., Coon, Gibson and Taylor, JJ., concur. 

OPINION BY: REYNOLDS 

OPINION
 [*516]   [**477]  Involved here is a five-foot-wide strip in Sullivan County which the State proposes to utilize to widen Route 17B. The property in question was retained by respondents from a larger piece of property  [**478]  they are in the process of subdividing for development. While the deed recites as the purpose of the reservation to lay water lines, in fact the water lines have been laid to the rear of the property [***4]  and respondents now claim the real reason for the reservation was so that a wall could be erected between Route 17B and the development to prevent commercial use of property abutting the road. The State contends that it owns the property in question, tracing its title to the Newburgh and Cochecton Turnpike Company chartered in 1801 (L. 1801, ch. 36). It maintains that the center line of Route 17B is the center line of the old turnpike; that the original taking for the turnpike was six rods in width and that, therefore, respondents have no title to the property in dispute. It is our opinion that the State derived title to the turnpike as constituted under the 1801 charter and that the original taking was for a road six rods  [*517]  in width. On the question of the State's acquisition of title the legislative enactment of 1838 (L. 1838, ch. 262) 
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providing that whenever a turnpike corporation was dissolved or the road discontinued the road was to become a public highway is dispositive. The record indicates that the Newburgh and Cochecton Company abandoned the property no earlier than 1865. At this point title passed to the State pursuant to the 1838 enactment. Additionally, there [***5]  is no proof that the road was not continuously in operation under legislative aegis from its inception through 1911 when the State assumed control of the road as a State highway ( City of Cohoes v. D. & H. Canal Co., 134 N. Y. 397), and in fact the opposite would actually appear to be the case. As to the width of the taking involved, it is undisputed that the 1801 legislation establishing the turnpike authorized a maximum taking of up to six rods in width and a minimum of four, rods. While the general rule is that 
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whenever a statute prescribes the maximum and minimum widths proof of actual use will be determinative of the extent of the taking (25 Am. Jur., Highways, § 36, p. 360; 76 A. L. R. 2d 535, Highways -- Width and Boundaries, § 11, p. 557), a review of the evidence here, especially the reports of the Commissioners of Appraisal, indicates that a six-rod width was appropriated and paid for. It is undisputed that if the original taking was but the minimal four rods prescribed by the statute, it would include the strip in controversy. Respondents assert that since only three rods were actually utilized, the 1911 State takeover contract plans indicate only a three-rod [***6]  road, the taking map filed pursuant to section 30 of the Highway Law indicated respondents owned the property involved and the State paid other people on the basis of the taking map, the State is estopped from asserting title to more than a three-rod width. Even assuming that respondents can establish that they have suffered a legal detriment as a result of the State's action upon which estoppel would lie (cf. 6 N. Y. Jur., Boundaries, § 61 et seq. and § 75 et seq.) we find no authority that would sanction the use of the theory of estoppel to deprive the sovereign of land conferred to it by statute.  [**479]  
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Nor even if the prescribed 40-year period and the other elements necessary for adverse possession were established would title ripen here since the effect would be inconsistent with the public right to passage over a public highway ( Beisham v. People, 26 Misc 2d 684, 690).

The most vexing aspect of this case is whether the evidence advanced by the State is adequate to prove that the old turnpike laid out under the statute of 1801 follows the same course as does the present 17B. If this is established it is clear that the State  [*518]  must prevail ( [***7]  Schillawski v. State of New York, 9 N Y 2d 235). In Schillawski the Court of Appeals dispelled all arguments that use rather than the statute determines the width and that failure to improve the entire width taken constitutes an abandonment of the unimproved portion. To establish its position the State first produced a survey made in 1806 which established the center line of the turnpike along what is now respondents' land. Next the State introduced a witness who plotted that old survey to the same scale as was used in the 1911 contract plans and also to the scale in the 1955 contract plans connected to the present taking. When overlays of the 1806 survey as replotted were placed on the 1911 and 1955 maps the center line of the road was almost exactly the same. The court below, despite this evidence, found that the State had not dispelled the possibility that the road might have been relocated due to inconsistencies in the testimony of the State's witnesses. While admittedly testimony by the State's own witnesses indicating that using the description in certain deeds the center line would be other than as presently constituted is some evidence to substantiate respondents'  [***8]  contention of the possibility of a center line deviation, we do not find these discrepancies sufficient to warrant a disregard of the vivid evidence portrayed by the overlays especially since the preparation of the overlays was not dependent on these descriptions. Respondents' argument that the State did not prove that the strip in question abutted the old turnpike must fall on the same evidence, for if the present Route 17B abuts the strip and 17B follows the route of the old turnpike then the old turnpike must also have abutted the same land. On the basis of the present record we find that the State has established title to the property here involved.

Since claimants, however, entered this trial without notice that the State claimed title to the strip in question, in the interests of justice a new trial should be granted to allow claimants to produce any further evidence bearing on the issue.

The judgment should be reversed and a new trial granted, without costs.

Judgment reversed, on the law and the facts, and a new trial granted, without costs. 

 

